THE ATTORNEY GENERAL
Ok TEXAS

AuvusSTIN, TEXAS

Honorable Geo, H, Bheppard
Comptroller of Public Account:
Auatin, Texas

i'ear Kr, Bheppard: Upinion No, 0-2455

et May the Eoard of Directors
of Texas College of Arts
and Industries lawfully
pay to the SBecretary of
the Board a salary as See-
retary, and likewige pay
Lo him remumeration for
services in connection
with the amortisation of
dormitoryhonds acoountt

Tnta will mcknowledge receipt of your letter of
date July 26, 1940, seking an opinion from this department
upon questions submitted to you by the President of Texas

College of Arts and Industries of Eingsvills, which letter
is as followa:

"The Secretary of the Loard of Directors
of the Texas College of Arts and Industries
lives in Kingaviile where thls lnstitution 1s
locaterd, Ho is called upon to devote & large
number of hours eacii wonth to duties connected
witih the collsges Le 13 also the director of
the bond fund account that 1s set sside Lo
acortigse the dormitories built under the Fub-
11y Works Adminlatration,

"l. Can he legally draw & salaecy from -
the Leard of wirectors for hisg dubles ns 3ec-
retary to the board, provided the Board of
Irectors 8o ordoers?

"2. Can he lezelly draw remmnerstion for
his time and efforts Iin connestion witihh the
apertizetion of the dormitories bond account,
provided the Boerd of Directors so ordersi™
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The iexss College of Arts and Industries at
Kingesville was creatsd by 5.5, No. 293, che 286 of the
reguler session llst, Leg,, 1929, (Vernon's Civ, Stat,,
Art, 26208-1 to 7)

Seatiivn. 2 of the Act deglares:

"The Ioard of Direc:ors shall organise
by electin;: & President of said Doard of
tirectors, and such other officers as they
mey desire,"

This Sectlon has a very important besring on
the giestlon propounded by you, and its construetion,
thersfore, 1ls imperative, 4t means, wo think that the
board of uircctors as a preliminary to tne transaction
of their statutory dutles, snall organize tihe Board that
it may function properly, by electing from the members
8 President, and such other officers ea may be desir-
eble, There is & distinction between the Board as such
and the ingtitution of which the Board 1s piven statutory
control, The organization of the Board pertains to the
Board's internal affairs, an< has no direct connsction
vl th the functions or statutory duties of the Board in
eontrolling the College, The President and such other
officers sz may be necessary are te be elected from the
memborshiy of the Beard, and the duties of auch Preai-~
dent and other officers as are thua elscted are those
superimposed upon the partlsular directons accepting
the offices in the Doard thus designsted, That is to
aay, the dutles performed respectively by the Fresident
and by the Secretary are the duties of such persons as
directors elect«d by the Loard to those special positions.

The Uirector-President and the Director-
fecrctary are thus atatutory civil officers of this
State, performing an lmportant function in the dism-
charge of a r~overnmental prerogsative; they sre not
privately created positions of employment,

"In the si:sence of express constitue
tional provision, the compensation of »f=
ficers (zs contra=distinsuished from eme
poyses) must be flxed Ly the Leglalaturs,
or by aome governing body walch hes been
expresaly authorlsed to do so, The power
of the courts to sllow a ressonsble com-
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pensation for services performed by one
indlvidual at the request of another,
where the compensation is not fixed by
contract, does not exlst in rezard to the
fees of public officers, in the absence

of &n expreas graht of suthority; and the
failure of the Legislature to exercise its
constitwtional power to provide for the
.compensstion of officers cannot clothe the
courta with authority to sct." -=- 3L Tex,
Jur. p, 506 § 103,

It i & femiliar rule of law that where the
law oreating an office does not provide specifically
for feas to be charged by the officer, or other com-
pensation, he is not authorized te charge or collect
such fees, 31}. Tex, Jur, PP 522"'525.}.’ i8 111, m.

There are several ¢ riteria which have been re-
sorted to in determining whether a person is a public
officer or a mere employee, chiefest of which are the
delegation to the person filling the position of some part
of the sovere power or functlons of govermment ip be
exerocised b for the benelit of the public, and a ten-
ure or continuous service rather than an occasional sxer~
cise of the duties of the position., See "Officera™ /b
Cor. Jur. p. 9286 & % 19, 20, 21, 5o, also, of sourse,
is the further characteristic that the poaition if created
by law 1s ordinarily an office, whereas if created merely
by contract, it is ordinarily a mere e¢mplyment, Ses same
authority & 22, See also our Opinion No, 2226,

It 1is not esaential to the creation of an office
that the incumbent be required to give & bond=- our Governor
and our judges are not required to zive bond-- nor is it
incumbent that an osth of office be taken, These are merely
additionsl 1indicla of public offlece, rather than emplyment,

We.canclude that the Secretary to the Board of
Uirectope of Texas College of Apts and Industries is &
civil officer under the law,

Upon these considsretions, we reapectfully ade
vise that the Doard of Directros of Texas Collefe of Arts
and Industries may not lawifully pay to 1lts Secretary any
galary or compenseétion whatever for the services performed
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by him in such capecity, from whlch it follows that
both of your questions should be answered in the
ne:ative,

Very truly yours
ATTORNEY GRHMBHAL OF T LXAS

. By s/s Ocie Speer
APPRUVLD AUG 19, 1940 Ocie Bpeer
' ~Asslstant

8/s Grover Sellers
FIRST ASSISTART
ATTORBEY GENERAL
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